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»» “EVERY MAN,” said Theodore 
Roosevelt, “owes some of his time to 
the upbuilding of the profession to 
which he belongs.” 

Hugh Darling quoted this statement 
in his last message and appropriately 
s0, for he has exemplified by his work 
and devotion to the Association this 
last year this famous statement. Con- 
gratulations, Hugh, on a job well 
done. 

It is my great good fortune as your 
new president to become heir, for a 
year, to the many benefits and oppor- 
tunities bequeathed by my illustrious 
predecessors. If something worthwhile 
is not added to that heritage for those 
who follow in the years ahead, that 
unhappy eventuality will not be due 
to lack of sincerity of purpose and 
honesty of effort on my part. 

The privilege of serving as your 
president carries with it great respon- 
sibilities toward which I entertain a 
lively awareness. Not the least of 
these is a desire to furnish real leader- 
ship during my incumbency. 

It has been said that too many 
Association members restrict their par- 
ticipation to skimming through the 
Bulletin and attending the monthly 
luncheon meetings. 
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There may be reasons for this— 
reasons which I hope may be elimi- 
nated in some cases and alleviated 
in others during 1960. I feel we should 
make the Association’s activities more 
interesting by creating more avenues 
through which members would be 
encouraged to participate. 

Here, briefly, is my “platform”: 

1. Work for the acquisition or con- 
struction of our own headquarters 
building. Ours is the only major bar 
association in the country which does 
not have a home of its own. I think 
such a headquarters should be within 
walking distance of the Courthouse, 
and that it should have a good res- 
taurant, library, conference rooms and 
an auditorium. There is a site avail- 
able which might meet these require- 
ments. 

Such a “home” could do much 
toward molding our 4500-member 
group into a cohesive entity which 
could be the rallying point for all 
the smaller local bar groups. It could 
also be a “home” for visiting as well 
as local attorneys. 

2. Reorganization of the Associa- 
tion’s committees into sections much 
as has been done by the American 
Bar Association. Our by-laws already 
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have been amended to permit such 
a change. The tax section has already 
led the way in this regard, and many 
lawyers who never before had an 
opportunity for service are now ac- 
tively participating in work in which 
they have an active interest. 

With a membership of approxi- 
mately 4500 lawyers, it is impossible 
to appoint to the committees the 
many who are desirous of serving. 
To close this gap, it shall be my pur- 
pose to encourage the new chairmen 
of the several committees, such as 
probate, civil procedure, corporations, 
criminal law and procedure and any 
other committee adaptable to section 
organization, to create such section 
activity. Why not evidence your in- 
terest by writing to the Association 
that it is your wish to participate in 
a section or sections in which you 
would like to be active? 

3. Considerable progress has been 
made in the last few months toward 
making the Bulletin a more readable 
and interesting publication. This is 
due largely to the interest and leader- 
ship of Hugh Darling and the hard 
work of Editor Frank Loy and of 
George Harnagel, Jr., liaison from the 
Board of Trustees to the Bulletin 
Committee. 


Laudable as this progress has been, 
I feel there is still much room for 
further improvement. Our Association 
need take a back seat to no such 
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FRONT COVER 


Our cover picture was taken in 1885, and shows the first Los Angeles 
Countv Courthouse, located on the east side of Main Street approximately 
one block north of Temple Street. This buildin 
and leased to the County. Note that one of the clocks in the tower shows ten 
minutes past ten, whereas the other one shows three o'clock. 
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organization in the land in terms of 
profound legal scholarship and rich 
experience. But I feel there lias not 
been a real effort made to tap this 
rich storehouse of knowledge pos. 
sessed by some of our members sp 
that all may be inspired and ip. 
structed. I think we should endeavor 
to avoid profundity for its own sake. 
but rather to induce any and all As. 
sociation members to offer to con- 
tribute articles of general and lasting 
value. 


4. As soon as we can offer more 
inducement, I should like to see a 
vigorous membership drive instituted, 
Why should not our Association at- 
tract to membership all the lawyers 
practicing in Los Angeles County? 
I am confident that if the objectives, 
or even some of them, outlined above 
should be achieved, every lawyer in 
our area would find it to his profes. 
sional advantage to belong to the Los 
Angeles County Bar Association, as 
well as to his local group. 


As your president, I would deeply 
appreciate constructive suggestions 
for broader participation by the mem- 
bership in the affairs of the Association 
it is my honor to lead for this year. 
If some of my suggestions might be 
considered as brash or unsettling pro- 
posals, I hope I shall be forgiven as 
one whose zeal for the advancement 
of our Association has outstripped his 
tact. 
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labor Law, Legislation, 
and Liberty 


HONORABLE JOSEPH ALTON JENKINS 


by the 


Member of the National Labor Relations Board 





Joseph Alton Jenkins is the only member of the National Labor Rela- 
tions Board whose combined experience includes both service as an attorney 
for the National Labor Relations Board and representation of clients before 
the Board. 

Mr. Jenkins is a native of Salt Lake City, Utah, and a graduate of the 
University of Utah and Georgetown University Law School. From 1942 
to 1946 he served with the United States Navy as a Lt. Commander and 
received citations from the City of Antwerp and the Government of 
Belgium. From 1948 to 1953 Mr. Jenkins served successively as Field 
Attorney for the National Labor Relations Board and Chief of Enforcement 
and Litigation for the National Wage Stabilization Board. After engaging 
in private practice from 1953 to 1956 in Fort Worth, Texas, he was 
appointed by President Eisenhower as a member of the National Labor 





Relations Board. 


He is the author of many articles dealing with the Taft-Hartley Law 
and its administration by the National Labor Relations Board. 


» » THE LOS ANGELES BAR BULLETIN 
has asked me to contribute an article 
on a subject of my own choosing. 
Heretofore, both in private practice 
and as a Member of the National 
Labor Relations Board, I have written 
at length on various technical aspects 
of the labor law.' To my mind the time 
has come for me to address myself in 
amore general way to what I consider 
to be extremely serious problems: The 
concept of labor law jurisprudence as 
well as the concepts affecting our en- 
tire jurisprudence and system of so- 
ciety. 

In my conclusion to the article on 
The Peacemakers, cited below, I wrote 
as follows: 


“One of the fundamental prob- 
lems involved in all systems of juris- 
prudence is striking a balance be- 
tween the demands of the state, on 
the one hand and the rights of indi- 
viduals, on the other. When a free 
society—based economically on free 
enterprise and ideologically on the 
concepts of individual freedom, 
limited governmental power, and 
government by the consent of the 
governed—is faced by other societies 
that have solved their problem in 
jurisprudence by lodging all powers 
in the hands of the state, it be- 
hooves all of us to so conduct our- 
selves that the ‘government of the 
people’ will survive on this earth. 

“In the final analysis, management 





See, for example: 

Elliott v. The Teamsters Local 568, 17 Texas Bar 
Journal 267-8 to 293-5, May 1954; 

A oye Lawyer Looks at the Board, 39 
LRRM 59 B.N 

The Supre me Court and the N.L.R. B., Labor Law 
Journal CCH June 1958, 40 LRRM 98, B.N.A.; 

The Retail Merchant, The Picket Line and the 
N.L.R.B., 40 LRRM 113 B.N. A.; Texas Law Re- 
view, May, 1958; 

The Peacemakers, Labor Law Journal CCH Jan- 
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uary, 1958, 41 LRRM 96 B.N.A > 

Contract Bar Rulings of the y. L.R.B., 42 LRR 
33 B.N.A.; 

Problems of Federal-State Jurisdiction in Labor 
Relations, Daily Labor Report—Section E, N.A., 
April 10, 1958. 

The Impact of Lincoln Mills on the National 
Labor Relations Board, U.C.L.A. Law Review, Vol. 
6 #3, May 1959. 

Peacemakers, Georgetown Law Journal, Vol. 47 
#3, Spring 1959. 
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and labor should and must shape 
their own destinies. They must ac- 
cept the responsibility of their own 
actions for themselves and society 
as a whole. They must be mature 
enough and wise enough to solve 
their problems without government 
intervention. This is the very essence 
of all self-government. Conciliation, 
mediation and arbitration are great 
tools to this end. Nothing would 
please me more than to see the day 
when most, if not all problems in 
labor relations are solved by the 
parties themselves, either by private 
agreement or resort to private third 
party methods.” 


Prologue 

Since the writing of the above my 
thoughts may have matured somewhat 
in regard to the dangers, the problems, 
and the delicate accommodation of 
values required of us as lawyers if we 
are to survive as a free society. To 
that end I have endeavored to express 
the results of my thinking on the juris- 
prudence of labor law as they have 
matured over the course of years. 
From my present vantage point in 
time and space I do wish to make the 
following general observations in re- 
gard to the labor law, legislation and 
liberty. May I request that my readers 
consider my remarks as a whole, and 
not out of context. Many of the state- 
ments contained herein could be easily 
misunderstood if the total picture 
sought to be woven by the words used 
is ignored. There are some things 
which I feel need to be said and which 
I cannot leave unsaid. The problems I 
pose are to my mind both serious and 
great, and it is my earnest hope that 
the readers of this article will use all 
their legal ingenuity and imagination 
to bring about a solution to these 
problems in a manner which will once 
again leave enshrined in the hearts 
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and souls of men the belief that in this 
country they have at last found a place 
where they can walk in majesty, in 
justice, and in peace. 


Remarks 

Months of hearings before Congres. 
sional committees have brought into 
focus a picture of decay gnawing at 
the vitals of our society. It may be that 
the legislators themselves, do not ap. 
preciate fully the service that they 
have rendered, one far-reaching be. 
yond corruption in labor-management 
relations, and hypocrisy in the media 
of communication. They have exposed 
an indecent preoccupation with self- 
aggrandizement and material gain 
that is appalling in its universality. For 
how significant is the difference be- 
tween a man of letters who has ration- 
alized himself into believing that he 
is advancing the cause of education 
by engaging in the crass hypocrisy of 
a “rigged” quiz show and a venal labor 
leader who seeks to excuse his pres- 
ence on both sides of the bargaining 
table on the grounds that he has ob- 
tained a “good contract” for the em- 
ployees he ostensibly represents? It 
has now come to pass that at this day 
people do evil without the conscious 
knowledge that they are doing evil. 
This is the tragedy with which we are 
confronted. 

The learned legislators who sit on 
these committees believe that they 
have the panacea to these problems. 
It is more legis]ation. Indeed, the very 
constitutional justification for their 
committees’ existence is the “need for 
legislation.” But is it axiomatic that 
once it is demonstrated widely that 
evil exists, the solution lies in passing 
laws to deal with it? If it is true that 
legislation is at least an expedient de- 
signed to cope with manifestations of 
criminality in our society, then it is a 
dangerous expedient, an intellectual 
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analgesic which dulls the perception 
needed to ascertain why the evil has 
become so widespread. Moreover, we 
are confronted with another danger. 
The passage of more and more laws 
threatens to so circumscribe our every 
action and thought that we are not so 
gradually being reduced to little more 
than Orwellian characters writhing in 
a cesspool of torpor. In short, we are 
legislating our liberties away. 

This deadening process has led us 
perilously close to imitating our Rus- 
sian contemporaries. As stated by an 
authority on Russian law: 

“The extension of official law, 
juristic law, to domains once left 
to the informal processes of fam- 
ily life, the school and church, the 
local community, work associa- 
tions, business associations, and 
the like, has posed a crucial prob- 
lem for twentieth century man. 
Together with the extensions of 
legal controls we are witnessing a 
withering of the inner strength of 
these associations. Here are rela- 
tionships which are so close-knit 
as to require more spontaneous 
responses, relationships which are 
so delicate and so intimate as to 
demand more mobility and flexi- 
bility than law traditionally al- 
lows. We are in danger that the 
life will go out of them as they 
become subjected to the formal 
and time-consuming processes 
and definitions of law .. . 

The significance of Soviet legal 
development lies in just this con- 
scious extension of law to the 
most intimate social relations . . .” 
The problem as I conceive it, is that 

because of technological advancement 
in our society, certain of our basic 
institutions and relationships have be- 
come anachronistic in that they have 





*Harold Berman, Justice in Russia, p. 282-284. 
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been sapped of the strength of their 
original purpose. If corporate business 
is intent on developing a conformist 
taste and desire for unneeded prod- 
ucts, if labor unions are preoccupied 
with creating positions of power, if 
mothers go from the home in pursuit 
of unneeded material wealth, if 
churches grant a moral amnesty in re- 
turn for uttering a few prayers on 
Sunday morning, and if colleges teach 
courses in clog shoe dancing in order 
to attract a professional football team 
for its student body, from whence 
come the folkways from which are 
evolved the morals and ethics reflected 
in our laws? A void has been created 
and we are seeking to fill it by passing 
laws. Men think they do good by pass- 
ing laws against evil. If the folkways 
of church, homework and_ business 
associations, from which are derived 
the moral and ethical standards by 
which we judge the goodness or evil 
of our conduct are being replaced by 
formal codification of every duty and 
obligation we owe to each other, then 
we are on a treadmill to futility. The 
attempt to inculcate a system of ethics 
by means of formal codification results 
in a vicious circle: the more prolix the 
legislation, the more widely it is un- 
observed; the more widely it is unob- 
served, the more impotent become 
those values it seeks to implant. Our 
law is being utilized to implant ethics 
rather than to reflect them. Law used 
thusly is a shell filled with nothing. 
I believe I can best illustrate what has 
been happening to us and our institu- 
tions by reference to some observa- 
tions I have made while sitting as a 
Member of the National Labor Rela- 
tions Board and while practicing pri- 
vately in the labor law field prior to 
my appointment to the Board. 

There is located in the northeastern 
part of the country a_ construction 
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trade union local composed of ap- 
proximately 400 skilled workmen. The 
incumbent president and his immedi- 
ate predecessor have been convicted 
of crimes of extortion committed 

a result of the misuses of their office. 
A trustee of the union has been con- 
victed of similar offenses. Among the 
400 members there is a group of ten 
who, for the past several years, have 
attempted to oust the leadership of 
the union. They have exposed before 
the McClellan Committee, in news- 
papers and on television the venality 
of the union officers. The vigor and in- 
tensity with which they have pursued 
this goal is matched only by their lack 
of success in reaching it. The leader- 
ship of the union has time after time 
been returned overwhelmingly to of- 
fice after secret ballot elections con- 
ducted by honest ballot associations. 


Now, there are perhaps two reasons 
why 390 members of this union keep 


returning these leaders to office. It 
may be argued that these members 
fear economic reprisal or physical re- 
taliation at the hands of the union 
leaders if they extend encouragement 
toward the reform group. While this 
factor may be present to some extent, 
I believe the major reason these mem- 
bers desire to perpetuate these men 
in office is that they are apprehensive 
that a change in officers affects detri- 
mentally their wages which, currently, 
are the highest in this trade in the 
country. They wish to preserve the 
status quo regardless of the excesses 
‘n which their officers engage. This 
attitude is, I believe, generally preva- 
lent across the country among rank 
and file union members IN THOSE FEW 
LOCAL UNIONS whose leaders have be- 
trayed the trust imposed in them, and 
accounts to a large extent for the fact 
that few of these corrupt men have 
been removed from office and when 
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they have been removed, it his beep 
by means of the criminal law rathe 
than by the righteous indignation of 
the union electorate. While recep 
legislation in the labor law field May 
serve the purpose, among othiers, of 
imposing fiduciary obligations upon 
union agents,* it will not make honest 
men of those who are disposed to 
evade its requirements nor will it in. 
still a desire on the part of union mem. 
bers to be represented by men who 
are good. Moreover, it gives impetus 
to the ever accelerating surge of gov. 
ernment intrusion into broad areas of 
social relationships and private organi- 
zations. It also imposes the humiliat. 
ing requirement of reporting their 
every transaction upon honest union 
agents who might otherwise be ex- 
pending their energies in representing 
effectively their union’s members. This 
legislation is so complex, so replete 
with purposeful ambiguity that it is 
obviously beyond the ken of those 
whose conduct it is intended to regu- 
late and possibly ‘beyond the ken of 
those trained to interpret it. If the 
purpose of this law is to compel men 
to be good, how wide it falls of this 
mark, if men must call upon special- 
ized practitioners in order to ascer- 
tain what it is they must do in order 
to be good. 

Labor Unions no longer have their 
original vigor. There was a time when 
unions filled a very specific need; they 
countered the cold impersonality of 
the growing corporate structures. Men 
had pride in the produce they made, 
and when the product became mass 
produced, the unions played an im- 
portant role in emphasizing the in- 
herent value of the individual and the 
product he produced. Today, as our 
civilization has grown more complex 
and mechanistic, unions and manage- 





‘Labor-Management Reporting and Disclosure Ac 
of 1959, Public Law 86-257. 
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ment have become a giant, monolithic 
structure, foreboding and impersonal 
in their dealings with the rank and file 
employee. Where once an employee 
received spiritual nourishment from 
the fact he was producing an article 
of value and beauty, today he has no 
such means of expression because his 
is only a small part of the total opera- 
tion which goes into making the whole 
product. Crude substitutes for these 
satisfactions emerge, such as a collec- 
tive bargaining agreement between an 
automobile manufacturer and a union 
providing for the discharge of an em- 
ployee who buys an automobile other 
than one produced by this particular 
manufacturer. We have reached the 
ultimate whereby pride in product is 
coerced by contractual compulsion. 
Labor unions no longer measure 
success in terms of personal service 
but, rather, in the amount of their per 
capita dues and the size of the large 
ornamental buildings at the seat of 
government. This latter movement is 
symbolic in itself. The most efficient 
service unions can perform is to locate 
in Washington, D. C., in order to pro- 
vide impetus for favorable legislation 
for their members. Thus, their very lo- 
cation provides the stimulus for more 
legislation and one more facet of the 
union member’s life is dictated by cen- 
tral legislation. This metamorphosis of 
the labor movement from a strong, 
vital, idealistic, fighting force to an 
impersonal business organization has 
come about without protest on the 
part of the union member. He is en- 
gaging in the immorality of lethargy; 
he has abdicated from the responsi- 
bility of seeking fulfillment in his em- 
ployment and value in himself. He 
has delegated these responsibilities to 
representatives who are more con- 
cerned with power, status and prestige 
and whose service consists of obtain- 
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ing more legislation. The employee is 
immersed deeper and deeper in a bath 
of rules he does not understand. Thus, 
he becomes more and more dependent 
on others to do for him what he once 
was able to do for himself; he is losing 
his capacity to think for himself. 

Illustrations of immorality in basic 
human relations may be found in the 
conduct of management in the many 
years since the passage of the Wagner 
Act which recognized that men had 
the right to form organizations for the 
purpose of bettering their working 
conditions. From its inception the Act 
made it unlawful for an employer to 
threaten his employees with economic 
reprisals for exercising their right to 
join a union. The Act was subse- 
quently amended in order to insure 
the employer's right to espouse freely 
his views on unionization to his em- 
ployees. But what has resulted from 
all this? Far from appealing to the 
reason of their employees, many em- 
ployers resort to more and more in- 
genious semantic distortions in an 
effort to imply economic reprisals 
without running afoul of the Act's 
strictures. 

Where once employers assumed the 
responsibility of hiring those who 
worked for them, they have, in the 
construction industry, now divested 
themselves of this responsibility by 
delegating such authority to unions 
who have used this power to insure 
their tenure rather than advance the 
interests of their own members and 
those who seek to enter the trades. 
Unions, having insured their tenure, 
and management having no moral jn- 
terest in its employees, are now able 
to do battle with each other without 
let or hindrance from the employees 
whose initiative placed them in such 
positions of power. Originally, the 

(Continued on page 159) 
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» » HAVING NOW REVIEWED the back- 
ground of our statutory law, let us turn 
next to the statutes themselves. 


Session Laws 


California statutory law, which be- 
gan in 1850 with “An Act Concerning 
the Public Archives,”** is today an in- 
tricate web composed of a seemingly 
infinite number of enactments. Each 
session of the legislature enacts hun- 
dreds—today thousands—of bills into 
law.** These are first compiled chrono- 
logically in a volume now officially de- 
nominated “Statutes and Amendments 
to the Codes,” commonly referred to 
as the “Session Laws,” and usually 
cited as “Calif. Stats.” There is a sepa- 
rate collection for every session of the 
Legislature since 1851, each with an 
index to the laws contained therein.** 
Since no cumulative index exists, 
though, one does not attempt topical 
research in the session laws unless no 
alternative exists; usually, locating 


statutes by their subject matter is best 
attempted through the indices to the 
codes.** 


The most useful tool for working 
with the Session Laws is the Statutory 
Record, a product of the famed Cali- 
fornia Code Commission. When this 
body first came into existence, by act 
of the 1929 Legislature,** they found 
the California statutes to be in a state 
of unbelievable chaos. Many statutes, 
although implicitly (and sometimes ex- 
plicitly) repealed by a later enact- 
ment, or vitiated by judicial decision, 
were still on the books. Most acts then 
in existence had been amended, sup- 
plemented or substantially affected by 
later statutes, yet no cross-references 
between the earlier and later enact- 
ments were available. The Code Com- 
mission found as a result that nobody, 
literally nobody, knew the exact status 
of California statutory law.*° They 
therefore turned first to preparing 
their Statutory Record.*! As published 





®Calif. Stats. 1850, ch. 1. 

*In 1851, the general session of the California 
Legislature passed 139 bills; in 1901, the figure had 
risen to 275; by 1959, the annual total had reached 
2195. 

"In recent years, the even-year budget and extra- 
ordinary session measures have been included as a 
Separate section in the session law volume produced 
by the preceding general session. 

*See note 47 infra. 
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Calif. Stats. 1929, ch. 750. 

“STATE OF CALIFORNIA, REPORTS OF THE 
CALIFORNIA CODE COMMISSION FOR THE 
YEAR 1930, at 7-9 [hereinafter the annual reports 
will be cited 19 COMMISSION REPORT]. 

"The method employed is described in the 1930 
COMMISSION REPORT, app. B, at 14-15. The 
official title of the Record is “Statutory Record. Sup- 
plement to Index to the Laws of California.” Law 
libraries so catalog it and also classify it under the 
“California Code Commission” heading. 
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in 1932, the Record consisted of a sin- 
gle bound volume listing every statute 
ever adopted by the California Legis- 
lature through that year.*? The com- 
pilation is keyed to the Session Law 
chapter numbers, so the researcher 
must obtain this information before he 
attempts to use the Record. Then he 
will find, in tabular form, information 
as to amendment, repeal, modification, 
or other change for each enactment.** 
It is, in short, a very handy index to 
the law prior to 1932. 

There are two official bound supple- 
ments to the Statutory Record. The 
first covers the period 1933 to 1948,*4 
while the second carries the Record 
through from 1949 to 1958.*° There is 
also a compilation similar to the bound 
Statutory Records at the rear of the 
1959 Session Law volume covering the 
1959 session.*® A similar insert will be 
found in all future Session Law vol- 
umes until the accumulation has 
reached proportions sufficient to war- 
rant binding. These will more than 
adequately supplement the original 
Statutory Records. Summarizing, then, 
to find a complete history of every 
statute ever passed by the California 
legislature, there are four sources to 
consult: the original Statutory Record; 
the 1948 bound supplement; the 1958 
bound supplement; and the annual 
supplements included and to be in- 
cluded at the rear of each Session Law 
volume starting with 1959. Taken to- 
gether, this compilation is far more 
accurate than the Shepard’s Citator, 


and is, in many respects, a muc/ more 
useful source of statutory history, 


The Codes 


California statutory law, and conse. 
quently statutory research, tocay re. 
volves primarily around the California 
codes.** Most of our rules of law. 
whether judicial or legislative in ori. 
gin, have been reduced to a few sen- 
tences and tucked away categorically 
under one of twenty-five basic head- 
ings.** This, be assured, is not within 
the natural order of things. Many 
states, for example Pennsylvania, have 
left much of their law in unwritten 
form. Indeed, even in California, wide. 
spread codification is of recent origin. 
It began in 1872 when four basic codes 
—Civil, Civil Procedure, Penal and Po- 
litical—were enacted.*® Though a new 
Constitution was adopted in 1879, 
these codes were not affected; they 
were destined to remain as the code 
structure until 1929. During those 57 
years, though, some 21,000 statutes 
had been enacted that did not fit with- 
in the code categories, and so had 
been left uncodified.*® Judicial deci- 
sions had changed many of the code 
sections, or created entirely new rules 
of law, but these, too, had not been 
incorporated into the codes. By 1929, 
the situation had become so confused 
that the California Code Commission 
was created by act of the Legislature 
to clarify and codify all general public 
laws.*! 


The Commission soon decided to 





"The Record was printed and distributed in ac- 
cordance with a legislative mandate. Calif. Stats. 
1931, ch. 584. 

An illustrative Record page, accompanied by a 
textual explanation, =a r ay in the 1931-32 
COMMISSION REPOR B, at 17-18. 

“See 1949 COMMISSION. REPORT, app. F, at 


24. 

*See 1959 Calif. Stats., at 5945 (prefatory note). 

*Id. at 5945-6040 

“There are two editions of the California codes in 
general circulation — West’s Annotated California 
Codes (West Publishing Co., St. Paul, Minn.); 
Deering’s California Codes Annotated (Bancroft- 
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Whitney Co., San Francisco, California). Both con- 
tain an exhaustive general index, and a more de- 
tailed index for each of the twenty-five titles, there- 
by rendering them the basic tool to be used when 
attempting topical statutory research. They are kept 
current by annual pocket-supplements. 

“The twenty-five titles will be found listed on 

page v of any volume of the West’s Annotated Cali- 
loaaie Codes. 

“Palmer & Selvin 44 and n. 75. 

Td. at 44. 

"Calif. Stats. 1929, 
and accompanying text. 


ch. 750. See note 39 supra 
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preserve the Civil,®* Civil Procedure 
and Penal Codes, but to break up and 
disperse the Political Code into some 
of the new titles they were in the proc- 
ess of establishing.** Consequently, 
the material contained therein was as- 
signed mainly to the present Govern- 
ment Code, with smaller segments 
placed under the headings Public Re- 
sources, Education, Health & Safety 
and a few others.* The other three 
codes were by no means preserved in- 
tact, however, but were carefully dis- 
sected so that sections which fit more 
logically into one of the newly estab- 
lished titles could be transferred there- 
to. Eventually, 22 new titles were 
added to the 3 preserved codes,*® their 
content drawn from judicial decisions, 
the uncodified laws and the misclassi- 
fied sections of the old codes.** The 
drafting process was an arduous one, 
and was completed only after nearly 


a quarter century of toil.°* The results 
were monumental. 

When the Code Commission fin- 
ished its labors, it reported to the 
Legislature, and in so doing made two 
statements of profound significance to 
the researcher interested in California 
legislation. It first said: 

“The commission believes that 

this system of codes contains all 

of the ‘live’ laws of general inter- 
est.” 

“It does not include all of the 

laws of California. The follow- 

ing types of acts have not been 
codified, because they are of little 
general interest and because their 
inclusion would unduly extend 
the Codes.”*® 
The Commission then lists the statu- 
tory categories—twelve in all—which 
had not been codified, and which are 
still not found in the codes per se.*° 
(Continued on page 162) 





®&The evolution of the Civil Code from its incep- 
tion is recounted in Van Alstyne, The California 
Civil Code, in 6 WEST’S ANNOTATED CALI- 
FORNIA CODES (Civil Code §§ 1-192), at 1 
(1954). Because of the many citations to inter- 
pretative judicial decisions, the article is a valuable 
adjunct to research in the Civil Code. It also pro- 
vides excellent source material for those interested 
in researching the development and change of legis- 
lative policy in California. 

SSee FINAL COMMISSION REPORT 7 (1953). 

%A tabular compilation of the fate of the former 
Political Code sections will be found in the 1951 
Calif. Stats. at 4823. When the Commission was 
finally through with the Political Code, the Legisla- 
a repealed it. Calif. Stats. 1951, ch. 


%S$ee FINAL COMMISSION REPORT 7 (1953). 
To determine the fate of any section in the four 
original codes, one first turns to page v of the 1958 
Supplement to the Statutory Record. There is found 
a master table collecting citations to scattered com- 
pilations in the session laws which, taken together, 
show the disposition of all sections in the original 
codes. 

*Of the 22 new titles, two—the Military Code 
— Stats. 1933, ch. 975); and the Banking 

le (Calif. Stats. 1949, chs. 755, 1276, 1277)— 
were neither prepared nor recommended by the 

mmission. The Military Code was later incor- 
porated into present Military and Veterans Code 
Calif. Stats. 1935, ch. 389), while the Banking 

e was absorbed into the Financial Code (Calif. 
Stats. 1951, ch. 364). See COMMISSION FINAL 
REPORT 10 (1953). Also, the Commission-pro- 
oy Fish & Game Code (Calif. Stats. 1933, ch. 
3) is no longer in effect. It was repealed, and a 
new Fish & Game Code substituted, by Calif. Stats. 
1957, ch. 456. 

"To obtain the derivation of any part of the 
existent codes, check the notes which follow each 
code section. The Deering Codes mislabel this 
“Legislative History’”’ but correctly cite to the ex- 
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istent section’s ancestors. West employs a different 
system. The section’s derivation is shown partially 
in the parenthetical clause appended to the section 
itself, partially under the “Derivation” heading of 
the “Historical Note’ following each code section. 
The parenthesis will disclose that the particular sec- 
tion was, say, enacted by “Stats. 1947, ch. 1038, 
p. 2348, § 2239.” This refers only to the date when 
the Code Commission draft was enacted into posi- 
tive law by the Legislature. However, some version 
of that section may have been on the statute books 
since 1850. The earlier derivation cites are given 
only in the “‘Historical Note” following the section; 
the researcher should remember to use both sources. 

Another method of obtaining the derivation of 
any section, though neither as facile nor complete 
as reference to the notes in the codes themselves, 
is to use the session law cross-reference service. 
On page v of the 1958 Supplement to the Statutory 
Record, there is a master table collecting citations 
to scattered compilations in the session laws which, 
taken together, show the derivation of all sections 
now contained in the existent codes. These are com- 
panion tables to those showing the present status of 
all sections in the four original codes. See note 55 
supra. The basic structure of this cross-referencing 
service is discussed in Hagar, Helpful Statute Find- 
ers Prepared by Code Commission Simplify Re- 
search, 16 CALIF. S.B.J. 325, 326-27 (1941). 

‘The Commission went out of existence in 1953. 
Calif. Stats. 1953, ch. 1445. Their story is told in 
general terms in Palmer & Selvin 44-62. A more 
detailed account of the Commission’s work 4s set 
forth in its biennial reports to the Legislature which 
can be found in a single bound volume available 
in almost all -California law libraries. Generally, 
this is card catalogued under the heading ‘“Califor- 
nia Code Commission, Reports.” Citations to other 
articles relating to the Commission’s work, by Com- 
miss oners and Commission-draftsmen, are collected 
ethane COMMISSION REPORT, app. D, at 20 
(1953). 

Final Commission Report at 7, (1953). 

"Td. at 7-8. 
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» » ONE OF THE Most significant tax 
events of 1960 may well have trans- 
pired when Revenue Ruling 60-31! 
was promulgated. For there, Internal 
Revenue Service announced its posi- 
tion relative to the tax consequences 
which flow from deferred compensa- 
tion arrangements. Previously, not- 
withstanding the widespread interest 
in such deferments, tax planning in 
this area had to take place without the 
benefit of any well-defined standards. 

As is well known, under the progres- 
sive rates for the taxation of income 
imposed by the Internal Revenue 
Code, the federal tax can reach as 
much as 91 per cent of the income 
earned by a taxpayer in a single year. 
Relief from this highly progressive 
rate structure, in many instances, must 
necessarily take the form of “income 
spreading” so that income; which 
might otherwise be bunched in the 
years when an individual's earnings 
are the highest, can be reported in 
later years when earnings would nor- 
mally be lower and taxed at lower 
rates. For many persons, such as cor- 
porate executives and persons whose 


earnings tend to fluctuate over a pe- 
riod of years, specific statutory pro- 
visions which permit income defer- 
ments? or income spreading over a 
prior period*® may not be available. 
For these taxpayers, a do-it-yourself 
deferment may be the only way to 
achieve the desired result. Obviously, 
if part of the compensation which 
would otherwise be received during 
years of high earnings, can be received 
and taxed in later years, there will be 
an averaging of income subject to tax 
—usually at a lower, over-all effective 
rate. 

There are, however, two general 
principles of tax law which can stand 
as possible barriers to successful, tax- 
planned deferments where the bless- 
ing of a specific statutory provision 
does not exist. 

The first, known as the “equivalent 
of cash” doctrine, says that even 
though a taxpayer reports his income 
on the cash receipts method, it is not 
necessary for cash to be actually re- 
ceived in order for taxable income to 
be realized. Aside from the self-evi- 
dent conclusion that income is realized 





7 BR: BR. 


1960-5, p. 
6297). 


17 (1960 C. C. H. par. 
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*Section 401-403, Internal Revenue Code. 
3Section 1301-1307, Internal Revenue Code. 





if property is received in a form other 
than cash, the doctrine encompasses, 
as well, the receipt of some promises 
calling for future payments of cash. 
Thus, the taxpayer who receives a 
negotiable note, or an interest in a 
trust, has received something of pres- 
ent value which is taxable as current 
income, despite the fact that cash may 
not be received until later years. 


The other principle, known as the 
“constructive receipt” doctrine, says, 
in effect, that a cash basis taxpayer 
to whom income is immediately avail- 
able, cannot deliberately refuse to re- 
ceive it and thereby select the year 
in which the income will be received 
and taxed. One facet of the construc- 
tive receipt principle, as stated in the 
Treasury Regulationst (which date 
back to 1918) is that income is re- 
ceived by a taxpayer in the year in 
which “it is credited to his account or 
set apart for him so that he may draw 
upon it at any time.” As applied in 
some cases by the Courts, the doctrine 
has been stated broadly enough to 
permit the conclusion that a taxpayer 
is in receipt of immediate income if 
the other party to the transaction 
would have been willing to make pay- 
ment during the current year but 
agreed to the deferment because of 
the taxpayer's insistence.® 

It is unnecessary to pursue all of 
the uncertainties that have existed in 
the past to state that the promulgation 
of Rev. Rul. 60-31 should prove a wel- 
come announcement relative to the 
position of Internal Revenue Service 
in this area of the tax law. Although 
the ruling leaves many questions un- 
answered and poses some problems of 
its own, a little bit of certainty in tax 
planning is better than none. 





4Section 1.451-2(a), Income Tax Regulations. 

5Frank Cowden, Sr. v. Commissioner, 32 T. C. 
No. 73; Frank v. Commissioner, 22 T. C. 945, see 
however Amend v. Commissioner, 13 ‘I. C. 178. 
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The Revenue ruling poses five hypo. 
thetical situations and passes 01: their 
tax results. These situations, in sum- 
mary, are: 

Example 1. The taxpayer enters 
into a five-year employment contract, 
agreeing to serve as a corporate cxecu- 
tive. He is entitled to an annual salary 
and to additional compensation for 
each year of employment. The addi- 
tional compensation is credited on the 
employer's books and will be paid ina 
number of annual installments to the 
taxpayer or to his estate after the ter- 
mination of his employment. The tax- 
payer's rights in the deferred compen- 
sation are non-forfeitable and, gener- 
ally, the amount of such compensation 
which he is to receive is dependent 
on the number of years in which serv- 
ices have been rendered under the 
contract. 

The Revenue ruling concludes that 
the taxpayer will be taxed with income 
only in the years in which he actually 
receives the additional compensation 
in cash or in other property previously 
credited to his account. The reasoning 
is that the unsecured promise of the 
employer to make the future payments 
is not regarded as the equivalent of 
cash. Further, even though the de- 
ferred compensation is currently cred- 
ited on the employer's books, it is con- 
cluded that the constructive receipt 
doctrine does not apply. Although the 
hypothetical facts do not state whether 
the deferment was at the employee's 
insistence and whether the employer 
would have been willing to pay the 
total compensation currently as the 
services were rendered, the ruling inti- 
mates that this woyld be irrelevant, 
for in the general discussion of the 
over-all problem, it states that the 
statute cannot be administered “by 
speculating whether the payor would 
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have been willing to agree to an earlier 
payment.” 

Example 2. An employer provides 
for additional compensation for cer- 
tain key employees by crediting to 
their accounts each year a defined 
portion of its annual profits. Payments 
out of these accounts are to be made 
on retirement or other cessation of 
employment, provided that the em- 
ployee does not compete and is avail- 
able for consultation and advice dur- 
ing the period when the deferred com- 
pensation is being paid and provided 
he has not previously encumbered his 
interest in the deferred payments. 

On the assumption that no trust was 
intended to be created by the parties, 
the ruling states that income is to be 
taxed to the employees only as they 
receive payments from these accounts. 
The ruling simply states that the same 
reasoning which applied to example 
1 also applies to example 2. Since 
there was no requirement that the 
employee be available for consultative 
services and that he refrain from com- 
petition under the facts of example 1, 
it would seem that these additional 
facts in example 2 were irrelevant to 
the conclusion reached. 

Example 3. An author and a pub- 
lisher enter into an agreement under 
which the author is entitled to stipu- 
lated royalties from sales of his pub- 
lished work. By a contemporaneous 
agreement, the parties provide that 
the author is not to receive more than 
a stated amount of money in any one 
year, and that any excess amounts are 
to be carried over into subsequent ac- 
counting periods. The publisher is not 
required to pay interest on the excess 
sum or to segregate it in any manner. 

Again, the ruling concludes that the 
situation, in all practical respects, is 
the same as in the first two examples 
given, and that the income will be 
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taxed to the author only as received 
in cash or in other property. The rul- 
ing emphasizes that the deferment 
was arranged for prior and not subse- 
quent to the time when any royalties 
had been earned. 


Example 4. A professional football 
player agrees to play for a football 
club for a two-year term. He is to re- 
ceive a stated annual salary, and a 
bonus for entering into the contract. 
The employer was willing to pay the 
bonus on the execution of the contract 
but, at the player’s insistence, it was 
paid to an escrow agent designated by 
the player; under the escrow agree- 
ment this amount is to be paid to him 
over a period of five years and, in the 
event of his death, the balance is to 
be paid to his estate. 

The ruling concludes that the bo- 
nus is to be taxed as income in the 
year when the contract was executed 
and the escrow established. Apparent- 
ly, the reasoning is that when the 
funds were placed in escrow, the tax- 
payer received something of immedi- 
ate value which did not consist of the 
mere unsecured promise of his em- 
ployer. The ruling does not indicate 
whether the fact that the employer 
was willing to pay the bonus imme- 
diately and that it was paid into es- 
crow at the employee's insistence, is 
or is not a relevant circumstance to 
the conclusion. 


Example 5. A boxer enters into ar. 
agreement with a boxing club to fight 
a particular opponent. The agreement 
provides that the boxer is to receive 
a certain percentage of the gross re- 
ceipts. Simultaneously, the parties 
agree that he is to receive his share 
of the gate in equal installments over 
a four-year period. The ruling states 
that such deferments are not custom- 
ary in prizefighting contracts and that 
the agreement relative to the defer- 
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ment was entered into at the boxer’s 
insistence. 

The ruling concludes that the box- 
ers share of the receipts is taxable to 
him in the year in which they were 
paid to the boxing club. The reason- 
ing is that the boxer was engaged in 
a joint venture with the club and the 
other participants (so that he was not 
considered an employee of the boxing 
club), that his share of the gate re- 
ceipts belonged to him, and that taxa- 
tion could not be deferred by a volun- 
tary arrangement for the later pay- 
ment of the money by the boxing club 
which, meanwhile, is considered as 
having taken possession of the money 
for him. Again, it is interesting to spec- 
ulate whether the ruling would have 
reached a different result if such defer- 
ments were customary and had been 
agreed to because of the insistence of 
the boxing club rather than the boxer. 

Revenue Ruling 60-31 concludes by 


pointing out that in each case the 
question of whether there has been 
constructive receipt must turn on the 
specific factual situation involved. Re- 
gretfully, the ruling also states that 
advance rulings will not be issued in 
future cases involving deferred com- 
pensation arrangements. 

While Rev. Rul. 60-31 does not an- 
swer all the questions that may arise, 
it does impart some measure of cer- 
tainty.® It is also comforting to note 
that the Commissioner has receded 
somewhat from his prior position rela- 
tive to constructive receipt where de- 
ferred compensation is involved, as 
is evident from the fact that, simul- 
taneously, his prior non-acquiesence in 
Commissioner v. James F. Oates, 18 
T. C. 570, affirmed 207 Fed. 2d 711 
(C. A. 7th) was withdrawn and an 
acquiesence in that decision has now 
been entered. See I. R. B. 1960-5 p. 8 
(C. C. H. par. 6303 ) 





*It is the policy of Internal Revenue Service that 
taxpayers may rely on published rulings, such as 
Rev. Rul. 60-31, in determining the rule applicable 
to their own transactions, where the facts and cir- 





cumstances are essentially the same. It is also the 
general policy not to revoke or modify such rulings 
except prospectively. Treasury Regulations Sec. 
601.201(i)(5). . 





NOTICE 


All Associations affiliated with the Los Angeles County Bar 
Association are urged to send in news items for publication in the 
“What's Doing Around the County” column. Merely address such 
items to the Los Angeles County Bar Association office. 
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Law Library 








by JOHN W. HECKEL @ Head Reference Librarian, Los Angeles County Law Library 


ANTITRUST: Antitrust Policy: An 
Economic and Legal Analysis by 
Kaysen and Turner (Cambridge, 
Harvard University Press, 345 p.) 
makes proposals for strengthening the 
U. S. antitrust policy and goes into 
the reasoning and philosophy behind 
the proposed changes. 


CONSTITUTIONAL LAW: Ameri- 
can Rights by Walter Gellhorn (New 
York, Macmillan, 232 p.) is a series 
of essays on the constitution in action 
today. He deals with the freedom to 
speak, and the freedom not to speak, 
congressional investigations, segrega- 
tion, and aspects of criminal pro- 
cedure. 


CORPORATIONS: The Stockholder’s 
Remedy of Corporate Dissolution by 
James Tingle (Montana State Univer- 
sity Press, 238 p.) deals with the 
problem resulting when majority op- 
pression of stockholders forces an in- 
voluntary dissolution. Statutory 
changes are proposed. There is a 
table of cases and a detailed index. 


CRIMINAL LAW: Fundamental Law 
in Criminal Prosecutions (Dallas, 
Southern Methodist University Press, 
128 p.) is a collection of four lectures 
on constitutional problems. A. L. 
Harding writes on due process, W. M. 
Beaney deals with assistance of coun- 
sel while Fairman discusses compul- 
sory self-incrimination. The fourth, by 
C. A. Reynard, discusses the right of 
privacy as it involves unlawful search 
and seizure. 
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EVIDENCE: Evidence and Inference 
(Glencoe, Ill., Free Press, 164 p.) is 
a collection of colloquium papers in 
the field of history, psychoanalysis, 
nuclear research and social research. 
A paper on evidence and inference 
in law is contributed by Henry Hart 
and John McNaughton of Harvard 
Law School. 


FOUNDATIONS: Proceedings of 
New York University, 4th Biennial 
Conference on Charitable Founda- 
tions (Albany, Matthew Bender, 347 
p.) discusses the problems confront- 
ing charitable foundations. The sec- 
tions cover planning and _ internal 
operations, general policy and taxes. 
Participants are mainly New York 
attorneys and foundation administra- 
tors. 


LAW MAKING: The Legal Institu- 
tions Today and Tomorrow (New 
York, Columbia University Press, 346 
p.) is a collection of papers with com- 
mentaries delivered at the Centennial 
Conference of Columbia Law School. 
Justices Traynor, Reed and Douglas; 
Professors Jones, Davis, Newman and 
Hart, contribute papers and com- 
ments on law making in courts, Con- 
gress, in the administrative process 
and international law. Justice Denning 
contributes a paper on English law. 


LEGAL PHILOSOPHY: Law as 
Large as Life by Charles P. Curtis 
(New York, Simon and Schuster, 211 
p.) is an expanded version of the 
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author’s Bacon Lectures in 1958. They 
deal with a modern concept of natural 
law and its development in the Su- 
preme Court today. His thesis is out- 
lined against a broad background of 
historical and cultural knowledge. 


MILITARY LAW: Military Evidence 
by Munster and Larkin (Indianapolis, 
Bobbs Merrill, 561 p.) deals with all 
aspects of the rules of evidence under 
the Uniform Code of Military Justice. 
There is a detailed index and thor- 
ough case documentation. 


NEGLIGENCE: How to Evaluate 
and Settle Personal Injury Cases by 
Allen Bush (Indianapolis, Bobbs Mer- 
rill, 148 p.) is a conversational, in- 
formal book dealing with settlements 
in various situations. The book is de- 
signed both for adjusters and lawyers. 
No citations and no index. 


OIL AND GAS: Oil and Gas Law 
by Williams and Meyers (Albany, 
Matthew Bender, 2 v.) is a loose-leaf 
treatment of the creation and transfer 
of property interests. The nature of 
interests, conveyancing, grants and 
reservations, and concurrent and suc- 
cessive interests are treated. There is 
a detailed index and a table of cases. 


TAXATION: Federal Income Taxa- 
tion of Corporations and Shareholders 
by Boris I. Bittker (Hamden, Conn., 
Federal Tax Press, 422 p.) A Yale 
Law School professor has expanded 
teaching materials into a comprehen- 
sive introduction to the tax problems 
of corporations and _ shareholders. 
Simple index and short table of cases. 


TAXATION: Ordinary and Necessary 


Expenses by Carson and Weiner 
(New York, Ronald Press, 250 p.) is 
a practical approach for business 
executives to problems involved in 
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taking deductions for expenses. Tl.ere 
is a bibliography, table of cases and 
index. 


TAX TREATIES AND CONVEN. 
TIONS: The United Nations has pub- 
lished v. 8, World Guide, in its series 
on International Tax Agreements. All 
the countries of the world with tax 
agreements are listed alphabetically 
from Aden Colony to Zanzibar. Col- 
umns appended show the agreeing 
country and the status of such agree- 
ments along with the sources where 
they may be found. 


TORTS: Causation in the Law by 
H. L. A. Hart and A. M. Honore 
(Oxford, 454 p.) is an extended phi- 
losophical inquiry into causal con- 
cepts, particularly in tort law and in 
criminal law. Both the common law 
and continental legal theories are dis- 
cussed, with numerous case citations. 


TRADE ASSOCIATIONS: Federal 
Tax Aspects of Association Activities 
by George D. Webster (Chamber of 
Commerce of the U. S., 114 p.) de- 
scribes the requirements for tax 
exemption under the Internal Revenue 
Service, and the procedure and forms 
used. 


TRIALS: Two Studies in Crime by 
Yseult Bridges (London, Hutchinson, 
268 p.) deals with the murder of 
Lord William Russell by his servant 
Courvoisier in 1840, and the murder 
of Julia Wallace in Liverpool in 1931 
by a person unknown. Her husband 
was tried but the conviction was re- 
versed by the Court of Appeals. The 
cases are marked by Courvosier’s 
three confessions before his execution 
and by Wallace’s denials after his 
release. It is thought both murderers 
removed their clothes while commit- 
ting the crimes to avoid excess blood. 
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... the early-bird’s way to San Francisco. You'll be 
there right after breakfast —and what a breakfast it is! 
To your seat the stewardess rolls the Hunt Breakfast cart, 
loaded with steaks, chops, Canadian bacon, sausage, hot 
Danish pastry. You won't find Hunt Breakfasts on any other . 
airline; only Western has ‘em. Try this wonderful way 
in the morning on your next trip to San Francisco! 


! 


WESTERN AIRLINES 
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Whittier Bar 
Association Installs 


1960 Officers 


The Whittier Bar Association held 
its annual meeting on February 17, 
1960 at the Hacienda Country Club. 
There were approximately 60 people 
present. 





Looking for a 


PUBLISHER 


Your book can be published, promoted, dis- 

tributed by successful, reliable company 

noted for prompt, personal service. All sub- ee 
jects. Free Editorial Report. Inquiries also invited from 
businesses, organizations, churches, etc. Send for Free 
Booklet. 

Vantage Press, Dept. LS, 120 W. 31, New York 1. 





The Honorable Frank Swain, Judge 
of the Los Angeles Superior Court, 
presided over the installation cere. 
monies at which the officers for the 
coming year were installed. The new 
officers are as follows: 


President, Wayne Thompson 

Sr. Vice-President, Earl Riley 

Jr. Vice-President, Herbert Adden 
Secretary, Robert Atkinson 
Treasurer, Fred Swide 


The featured speaker of the evening 
was W. W. Robinson, who touched 
upon some of the anecdotes and events 
he encountered while preparing his 
recently released book about the law- 
yers of Los Angeles County. 
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Federal Indigent Defense Panel 


» » IN A RECENT LETTER addressed to 
newly admitted members of the Cali- 
fornia Bar, Benjamin W. Shipman, 
Chairman, Los Angeles County Bar 
Association Federal Indigent Defense 
Committee, set forth the work of that 
Committee: 


“Judge Yankwich clearly under- 
scored the fact that those accused of 
crimes in Federal Courts who have 
no means to employ counsel, do not 
have the services of a Public De- 
fender similar to that in our State 
practice but must depend upon rep- 
resentation by the members of the 
Bar. Because of the size and growth 
of the population here this task is a 
tremendous one. 


“At the time the system was 
brought about of Court appointment 
of counsel to represent indigents, it 
was formulated in sparsely popu- 
lated communities where the call 
upon the Bar was infrequent and 
small. However, I understand that 
in this district about 38% of all 
criminal cases are handled by mem- 
bers of the Bar who serve upon 
panels for the representation of indi- 
gent defendants. 


“The Los Angeles County Bar 
Association is carrying on this work 
through a Committee which pro- 
vides panels each week to appear 
before the Court handling the crimi- 
nal calendar at the particular time, 
and customarily this is done by hav- 
ing a lawyer who has practiced for 
a considerable time to serve as 
Chairman of the panel and then 
have the panel consist of four to five 
aditional attorneys. The Court then 
distributes the calendar of indigent 
cases to them.” 


All members of the Los Angeles 
County Bar Association, and particu- 
larly the younger attorneys, are urged 
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to give of their time to the Indigent 
Defense Panel. It is a worthy public 
service. Those who served on the 
Panel during November-December, 
1959, are as follows: 


Robert E. Atkinson 
Alva C. Baird 
Charles G. Bakaly, Jr. 
Edwin C. Boehler 
Sam Bubrick 
Richard R. Cody 
Leonard M. Colene 
George E. Danielson 
Donald Davidson 
Gabriel Duque 
Selma K. Ellner 

Paul Fitting 

Vera V. Fogg 

R. Jackson Gauldin 
Russell A. Holt 
Harry L. Hupp 
James M. Kartzinel 
Bernard Kolbor 
Morris Lavine 
Seymour Mandel 
Arthur Mazirow 
Robert W. MacMahon 
Keith W. Miller 
Howard Myers 

J. George Ohanneson 
Owen Olpin 

Francis M. Reiter 
Robert L. Roberson, Jr. 
Harold Rostow 
Howard G. Rath 
Herbert Shyer 
Milton Sidley 

Owen W. Strange 
Milton Wasserman 
Samuel Winnikoff 
Richard H. Zahm, Jr. 





SERVING THE LEGAL PROFESSION 
FOR OVER 39 YEARS 





CALL 


MAdison 
4-2654 


WE NEVER CLOSE 





Santa Monica Office 


HERBERT HALLNER 
Agent 
1547 Third St. 


EX. 5-9777 

















LOUIS GLASSER 














‘f/f _ BLONLEA Ball Se) 








Surety Bail Bonds 
NATION WIDE SERVICE 
Winnie Greines — Ellen D. Kenney 


Nathan B. Abaer — Robert Felix — Michael -Midanek 
Elsie Possner 














PROMPT - FRIENDLY SERVICE 





LOS ANGELES BAR BULLETIN 





LABOR LAW, LEGISLATION AND LIBERTY . . . (from page 143) 


basis of mangement-labor relations 
was a healthy antagonism; the antag- 
onism remained healthy only so long 
as it synthesized into a result which 
was mutually beneficial. What has 
happened is that the antagonism has 
hardened, never synthesizing, remain- 
ing obdurate for so long that the end 
result is mutually destructive. As the 
battle grows larger, it becomes more 
diffused and more ground rules, i.e., 
legislation is required. As a result, the 
institution of collective bargaining is 
in danger of becoming an anachron- 
ism. Institutions which have outlived 
their usefulness accomplish noth- 
ing affirmatively and become self-per- 
petuating by surrounding themselves 
with legalistic trappings, becoming 
less intelligible and comprehensible as 
more layers of rules become encrusted 
one on the other. An example of this 
is the steel strike which has demon- 
strated the inability of the present 
forms of collective bargaining to adapt 
themselves to changing circumstance. 
There is now abroad a wide demand 
for further legislation to engraft a sys- 
tem of compulsory arbitration on the 
traditional methods of collective bar- 
gaining. The trouble with building 
pyramids of rules is that they largely 
develop as a result of an expedient 
solution to a current problem. We do 
not discard the old rules, rather, we 
attempt to use them as makeshifts for 
the next set of rules-poor scaffolding 
for strong construction. Ratio legis est 
anima legis; mutata legis ratione mu- 
tatur et lex. 

This analysis, I submit, has a broad- 
er frame of reference than the field of 
labor law; the more broad the refer- 
ence, the more serious the trouble in 
which we find ourselves. What I am 
apprehensive about is the fact that 
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we seem to be passing laws as a sub- 
stitute for engaging in moral conduct. 
A dichotomy has arisen in that so- 
ciety's conduct is at variance with 
what the law seeks to accomplish. Our 
laws do not have the cement of moral 
conduct to hold them together. “Thou 
shalt not steal” is a simple phrase and 
an absolute ethic, but because our 
societal institutions are no longer vital 
enough to instill meaning and content 
to it, we seek to instill it by formally 
codifying every conceivable manner of 
stealing. It then becomes a game to 
determine whether the law can keep 
up with the many ingenious ways 
sought to evade it. 

Gibbon teaches us that civilizations 
are lost when the cleavage between 
the governed and the governors grows 
so wide that the governed no longer 
concern themselves with matters 
which should concern the body politic. 
Have we progressed so many centuries 
only to find that we have substituted 
beer and television for “bread and cir- 
cuses”? The relationship between our 
society and law is only a single mani- 
festation of the ills which beset our 
society and every institution by which 
men live together in peace and har- 
mony. The danger is not so much that 
one, all or some of these institutions 
have reached the point of obsolescence 
in that they no longer serve the inter- 
ests of men. The danger is that we 
have allowed them to dominate us. 
We do not think about whether or not 
these institutions serve us any longer. 
We think only of how to perpetuate 
them; we are complacent. There is 
nothing. so sacrosanct about any of 
our institutions that we cannot con- 
template about their usefulness. 
Church, home, state, law, trade asso- 
ciation, trade union — all have value 


159 





only insofar as they serve the needs 
of ourselves as individuals. For the 
seat of all value is the individual. All 
life is a struggle but the struggle is 
unavailing if it does not have as its 
goal a high moral purpose for that is 
what distinguishes the struggle of men 
from the struggle of animals. And if 
the struggle is being subverted by in- 
stitutions which have lost their mean- 
ing, then it is time to come to grips 
with the problem. Horace Kallen has 
stated:* 
“, . . the organization is all, the 
individual nothing; regimentation 
in place of initiative; authority in 
place of self-government; dogma 
in the place of experiment; obedi- 
ence in the place of responsibil- 
ity; submission in the place of 
conscience. What else can men 
grown weary win from such a 
substitution if not a moral holiday 





*Horace M. Kallen, Individualism—An American 
Way of Life. 
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—the surrender of will, the peace , 
the irresponsibility, the relaxatio), 
of not needing to take the trouble, 
not having to make efforts, of 
needing no more to watch, no 
more to struggle”? 
We have been on a “moral holiday” 
for too long a time. Our society is in 
danger of losing its moral imperative. 
We are drifting because there are no 
longer articulate, idealistic goals to- 
ward which we strive. Our technology 
may increase but our civilization retro- 
gresses when we no longer seek to 
explain our actions in terms of moral 
values. For can it be doubted that 
when man no longer seeks the well- 
spring of moral conduct, he perishes. 
What part is there for lawyers to 
play in a revitalization of ethical stand- 
ards so sorely needed in our society 
today? Are we doomed to advance 
continually the amorality of a client's 
cause? If this be so, then all is lost for 
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lawyers are, by inheritance, the doers 
and the thinkers of our society. It is 
we who formulate the laws, debate 
their justness and decide their applica- 
bility. It is upon us that the obliga- 
tion lies to articulate the ideals by 
which men may live. A great thinker, 
Josiah Royce, once wrote:° 

“We want not less talk about evo- 

lution but more study of human 

life and destiny, of the nature of 
men’s thought, and the true goal 
of men’s actions. Send us the 
thinker who can show us just 
what makes man’s destiny more 
than poor and comic, just what is 
the ideal that we ought to serve; 
let such a thinker point out to us 
plainly that ideal, and then say, 
in a voice that we must hear, 

‘Work, work for that; it is the 

highest’—then such a thinker will 

have saved our age from one- 
sidedness, and have given it 
eternal significance.” 

These words are as vital today as 
when he wrote them. Moreover, can 
it not be said that the very ideal we 
are seeking is the very seeking of the 
ideal itself? It falls upon all men to 
explain the consequences of their ac- 
tions at some time. It falls frequently 
upon lawyers to explain the conse- 
quences of the client’s actions to the 
client, himself. It is time we explained 
these consequences in terms of good 
or evil, rather, than simply in terms 
of win or loss. One could not help but 
remark the number of lawyers who 
appeared recently before congres- 
sional committees to assist clients in 
explaining their actions and who were 
parties themselves to the various trans- 
actions which had fallen under con- 
gressional scrutiny. Such an attorney 
cannot dispassionately and objectively 
offer advice to his client. How often 
have any of us had recourse to the 





‘Josiah Royce, Fugitive Essays, 303. 
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Canons of Ethics of our profession, not 
to determine whether or not a particu- 
lar course of action falls within or 
without the canons, but to determine 
whether or not we understand the 
bases of these canons? It is not enough 
to engage in ethical conduct. In a 
philosophical sense, we are not being 
truly ethical if we engage in ethical 
conduct merely because of a conform- 
ist desire to be as others would like us 
to be. As members of an honorable 
profession, we must practice the pro- 
fession with an ethical motivation 
born of understanding and purpose, 
with the realization that conscious 
striving toward this understanding 
and purpose is what makes man’s des- 
tiny more than “poor and comic.” 


Conclusion 

The law has a tendency to embody 
within itself the lowest common de- 
nominator of public morality. It is the 
minimum type of conduct which is 
expected of human beings, but there 
comes a point where the proliferation 
of legislation can be destructive of its 
own ends. Labor and labor unions 
within the more modern corporate 
structure is not only a problem of law, 
but a problem of sociology, psychol- 
ogy, religion, ethics, and indeed in- 
volves the totality of our own society’s 
structure. Voluntary collective bar- 
gaining is the answer of our society 
to those who advocated the various 
forms of totalitarianism and represents 
an attempt to adjust to demands of 
the individual, on the one hand, with 
the demands of the state on the other. 
It is bottomed on a supposition that 
the men so engaged will be.in the 
main, as I hope they are, men of good 
will who desire to obey and uphold 
the law of the land. This must be true 
or what we will face is chaos—and 
chaos is inevitably the cesspool which 
gives birth to tyranny. 





THE VIEW FROM THE IVORY TOWER... (from page 147) 


Despite the opinion of the Code 
Commission, however, some of their 
omissions are far from insignificant 
laws. One major category are acts 
creating special districts*'—for exam- 
ple, the Los Angeles County Flood 
Control District—-which are govern- 
mental entities whose alleged unim- 
portance is belied by the fact that they 
spend literally millions of dollars every 
year. They thereby vitally affect the 
interests of many people, yet one must 
resort to other sources to find out any- 
thing and everything about them. 


Another type of uncodified, uncom- 
piled statute is the validating act 
passed to cure any defects in the for- 
mation of the special districts previ- 
ously mentioned.®* Absent these en- 
actments, all actions taken by these 
defectively-formed agencies would be 
open to legal attack. Validating acts 
are also used to rectify errors made in 
issuing municipal or special district 
bonds whose legitimacy would other- 
wise be seriously impaired or de- 
stroyed. Highly significant statutes, 
though admittedly for a very limited 
purpose.** 

Fortunately, the researcher is not 
forced to resort solely to the Session 
Law volumes to find these uncodified 


acts. Some are reprinted by Dee: ing 
in a volume known as the Gencral 
Laws Annotated ( Uncodified ) which 
is usually shelved amidst the codes 
themselves.** Only those statutes that 
Deering felt were of general interest 
are reprinted, but descriptive titles of 
the omitted acts, accompanied by ci- 
tations to the original Session Law 
text, are included.™ Hence, this is a 
very important shortcut that should 
always be utilized before commenc- 
ing Session Law research. There is 
also a series of uncodified acts relating 
to water resources, water districts and 
similar matters. All, however, are col- 
lected in volumes 71 and 72 of the 
West’s California Codes; therefore, 
burrowing into the Session Laws will 
never be required when exploring the 
uncodified waterland. 


Still another form of statute that is 
not supposed to be included in the 
codes are Initiative Acts—extralegisla- 
tive measures proposed by the people 
and adopted by them at a general 
election.“* The Commission excluded 
these acts on the grounds that inclu- 
sion would violate constitutional limi- 
tations on the Legislature’s power to 
codify them,®* but urged the code 
publishers to issue them as appendices 





*1Jd. at 8, category k. 

®Jd., category f. 

*3Besides the two types of acts discussed in text, 
the omitted statutory categories are acts authorizing 
(1) a change of name (2) the sale of specific land 
by administrators (3) the grant, sale or purchase of 
specific land by the State, and quiet title actions 
against the State as to specifically described property 
(4) the issuance of duplicate land warrants (5) the 
refunding of bonds of special districts (6) the issu- 
ance of bonds which will become inoperative upon 
payment of the bonds and (7) the creation of dis- 
tricts. Also, there are omitted (8) appropriation acts 
which are effective only during a limited period o 
time and (9) acts terminating of their own force Po 
the lapse of a specified period of time. Id. at 7-8. 
The total is now 11. The twelfth deleted category— 
Initiative Acts—are discussed in notes 66-71 infra 
and accompanying text. 

“The UCLA Law Library, for example, shelves 
the books as the first volume of the Deering code 
collection. 
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*®CAL. GEN. LAWS ANN. v (Deering 1954). 

See CALIF. CONST., art 4, ere are six 
initiative acts presently in force. See CAL. GEN 
LAWS ANN. vy (Deering 1954). These are (1) The 
Chiropractic Act (Deering’s General Laws, Act. No. 
4811; est’s Bus. & Prof. Code 1000-1 to 
1000-19); (2) The Daylight Saving Time Act 
(Deering’s General Laws, Act. No. 8550; West's 
Govt. Code §§ 6807-1 to 6807-5; (3) The Klamath 
River Fish & Game District Act (Deering’s General 
Laws, Act. No. 2941; West’s Fish & Game Code 
is 96-1 and 96-2); The Osteo athic Act (Deering’s 
eneral Laws, Act. No. 5727; West’s Bus. and 
Prof. Code §§ 3600-1 to 3600-3); The Land Title 
Law [Torrens Act] (Deering’s eneral Laws, Act 
No. 8589; West’s Govt. Code, §§ 27294-1 to 27294- 
115); The Usury Law (Deering’s General Laws, 
Act. No. 3757; West’s Civil Code §§ 1916-1 to 
1916-5). 

®™No legislative changes whatever can be made in 
initiative acts, a rule that is necessarily violated by 
insertion in the codes. FINAL COMMISSION RE- 
PORT 8, Category j (1953). To illustrate the diffi- 
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to the appropriate codes.** Neither 
publisher, though, has complied with 
the Commission’s request. The Deer- 
ing codes do not reproduce these as 
special appendices, but have them 
buried in their Uncodified General 
Laws volume without an index nota- 
tion showing which acts are the initia- 
tive measures.*® The West Publishing 
Company, blithely ignoring the fact 
that inclusion in the codes proper 
raises a constitutional question,”® has 
inserted the initiative acts as code sec- 
tions.’ Hence, the researcher who 
proceeds on the assumption that any- 
one paid attention to the Commission 
is doomed to spend fruitless hours 
searching in the wrong place. These 
measures are not code appendices. 
As previously noted, the Commis- 
sion made a second remark in its Final 
Report; this one probably of greater 
significance to the legislative research- 
er in California than its earlier state- 
ment concerning omitted enactments. 
The Commission said: 
“Many statutes which are ad- 
dressed to existing codes contain 
sections which stand independ- 
ently. Some . . . are of such lim- 
ited effect that they have not been 
codified.”** 
They then proceed to list six classes 
of statutory matter excluded from acts 
otherwise codified.** Even today, this 
same material is usually excluded, for 
the State legislative draftsmen ordi- 
narily follow Commission policy slav- 
ishly. Some of this material is clearly 
relevant to any legislative research 


problem; the statutory explorer must 
therefore be continually on the alert, 
for not knowing this material is de- 
leted could well result in a useless 
expenditure of time, money and effort. 

The first important omission is the 
operative or effective date sections 
often appended to legislative enact- 
ments.** Since a cause of action arises 
when its operative facts occurred**— 
e.g., the time the contract was 
breached, the date the cars collided— 
when a particular statute became vi- 
able determines whether a cause of ac- 
tion can be founded thereon. There- 
fore, unless the researcher knows that 
a particular statute was in force be- 
fore the cause of action arose, he 
should always check the Session Laws 
before proceeding further. 


Another code omission related to 
and subsumed by the ordinary oper- 
ative date deletion is what is known 
as an urgency clause. These are tacked 
on to a bill by the Legislature to 
render it effective immediately after 
approval by the Governor rather than 
after the normal waiting period.”* But 
leaping this gap between passage and 
effect generally is permissible only if 
the Legislature makes a finding that 
the bill is essential to the preservation 
of public health or safety, and it must 
make this finding in a special section 
separately set out in the statute.” If 
the finding is not there, or if it is in 
some way defective, then the bill does 
not take effect immediately but only 
in due course, which is normally 





culty, suppose that an initiative act has five sections 
numbered consecutively from 1 to 5. If it were in- 
corporated into the body of a code, the numbering 
might become, say, 676-681. That, however, would 
be changing it. Another reason probably underlying 
the Commission’s refusal to include these acts was 
avoidance of confusion. Since initiative measure are 
not legislatively amendable, see CALIF. CONST., 
art. 4, § 1, para. 9, it was feared that if they were 
embodied in the codes along with the ordinary 
statutes they might inadvertently be amended. The 
Commission therefore decided on a policy of exclu- 
Sion. 
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wan COMMISSION REPORT 8, category j 
(1953). 

For citations to the material in the Deering col- 
lection, see note 66 supra. 

See note 67 supra. 

™For citations to the | aaa in the West com- 
pilation, see note 66 sup 

a” COMMISSION REPORT 8 (1953). 

MI bic 

™4Id., category a. 

pe WITKIN, CALIFORNIA PROCEDURE 614 
(1954). 
™See CALIF. CONST., 
“Ibid. 


art 4, § 1, para. 6. 





around the following September 15.78 
These clauses are not in the codes, yet 
they may vitally affect legal rights 
which come into litigation many years 
later. Assume, for instance, that a stat- 
utorily-created cause of action arose 
between the effective date of the au- 
thorizing measure as specified in a de- 
fective urgency clause and September 
15 of that vear. If only the code is re- 
searched, there will be no tip off that 
at this particular time the statute was 
ineffective because it did not contain 
a legally sufficient urgency clause. The 
cause of action is nonexistent, yet 
much effort could be dissipated simply 
because this point was not checked. 

One can also come to grief by as- 
suming that because a section is in the 
codes it is still in effect. For the codes 
do not contain the cut-off clauses 
which the Legislature sometimes at- 
taches to the measures they enact.” 
Thus, a statute may state that it shall 
be of no further force and effect after, 
say, January 1, 1959. The researcher 
consults the codes in March of 1959. 
The section is still there, it seems to 
be “the law,” yet it had quietly ex- 
pired two months before. Fortunately, 
cut-off clauses are not often used, but 
the mere possibility should send every- 
one scurrying to the Session Laws be- 
fore any substantial energy is expend- 
ed on a research project. 


The codes, moreover, delete the 
severability clauses frequently _ in- 
serted to avoid having an entire stat- 
ute judicially invalidated.*° These 
usually provide that in the event any 
part of a given enactment is declared 
unconstitutional, the rest shall con- 
tinue in full force and effect. If re- 
search uncovers a case which seem- 
ingly vitiates an act, do not automati- 
cally assume that nothing further need 
be done. Unless the court specifically 
held unconstitutional the exact clause 
being researched, all is not yet lost 
(or won ). Look to the statute itself, for 
there may be a severability clause." 

Though the Commission Report 
does not mention it, the codes also 
do not reprint the statutory title which 
prefaces every measure passed by the 
Legislature.*? Yet the title is always 
of vital significance for two reasons: 
first, the California constitutional re- 
quirement that every statute relate to 
a single subject which is to be ex- 
pressed in its title;** second, the con- 
stitutional mandate renJering void 
anything in the text of a section which 
transcends its title.*4 True, there are 
very few cases of a statute being 
struck down for covering more than 
one subject, as the courts have inter- 
preted this constitutional provision 
quite liberally.** In most cases, the 
definition of “subject” has been ex- 





An act does not go into effect until 90 days after 
final adjournment of the legislative session at which 
it was enacted. CALIF. CONST., art. 4, § 1, para. 
5. The general legislative session, which starts on 
Jan. 1, now lasts for about 166 days, see note 11 
supra and accompanying text, or until approximately 
June 15. When the 90 days are tacked on, the 
ar | operative date becomes approximately 
Sept. < 

See FINAL COMMISSION REPORT 8, cate- 
gory d (1953). Two related omissions, subsumed 
by the discussion in this textual paragraph, concern 
first, sections rendering an appropriation limited in 
time, see id., category b; A, second, the so-called 
double-‘ointing clauses, which operate automatically 
to repeal part of an existent act when a new code 
is adovted, see id., category c. 

S°Id., category f. 

‘The only category of omitted statutory matter 
listed by the Commission that has not previously 
been discussed is the clause showing the name of 
the statute’s author. Id., category e. This would be 
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relevant when researching legislative history; occa- 
sionally, one will want to contact the author to de- 
termine what the legislature intended by enacting 
the measure. See text ae note 34 supra. If 
the name of the author is needed, session law re- 
search is necessary. 

"To illustrate, compare Calif. Stats. 1939, ch. 
202, p. 1447, with either its Deering or West code 
counterparts—West’s ae Code, § 1224, at 374; 
Deering’s Probate Code, § 1224, at 297. The session 
law version is prefaced by an italicized heading 
which reads “An act to add section 1224 to Article 
Il of Chapter XXII of Division III of the Probate 
Code, relating to the duties of executors of adminis- 
trators of estimates of dece: persons.” This is 
the act’ ¥ aa it does not appear in the codes. 

CALIF. CONST., art 4, § 24, cl. 1. 


MId., ‘a 2. 
See, e.g., People v. Oosterven, 154 Cal. Ape: - 

620, 316 P.2d 390 (1957); Petition of 

County Water Dist., 138 Cal. App.2d 518, 292" P. od 


927 (1956) 
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panded to encompass everything that 
the Legislature has lumped together 
in a single enactment. Still, upon en- 
countering one of these conglomera- 
tions in the codes, obtain the Session 
Law and note its title to see if there 
is a serious constitutional question. 
And, even if the statutory subject mat- 
ter seems extremely narrow, it is still 
wise to check the original title because 
of the many decisions employing it as 
a device for restricting the coverage 
of an act.*® Unless title and text are 
absolutely consistent, case law re- 
search is indicated to determine if the 
material putatively transcending the 
title is a discrepancy serious enough 
to create constitutional doubts. 

The session law title should not be 
confused with the black-letter section 
heading prefacing each section in the 
codes. The title is an integral part of 
every legislative act, whereas the 
heading may or may not be a part of 
the code.*? This is important, for a 
section heading can be employed as 
an interpretative guide in construing 
an obscure proviso only if it is incor- 
porated into the positive law.** Gen- 
erally, though, these headings are not 
part of the official statutes, but have 
been inserted by the publishers as a 
reading aid. Hence, until the original 
Session Laws are consulted, it is im- 
possible to determine what was in- 
cluded in the original legislative en- 
actment. Note, however, that even if 
a heading is found to be part of the 


original statute, it still is not auto- 
matically an interpretative signpost. 
Quite often, codes which include these 
headings as part of the positive law 
contain a legislatively-originated pro- 
viso negating the use of section and 
chapter headings as indicators of leg- 
islative intent.*® Thus, it is only when 
the section heading is not a publisher’s 
insert, and also is not nullified by a 
legislative disclaimer, that it can be 
considered as having independent sig- 
nificance. 

Amending existent sections has also 
produced some significant deficiencies 
in the codes. The code publishers fol- 
low a general rule that when the same 
code section is amended more than 
once during a single legislative ses- 
sion, the last amendment expresses the 
legislative will, and only it is to be 
included in the codes. This presump- 
tion*®* is not necessarily valid, how- 
ever, as is well illustrated by the re- 
cent case of People v. Williams.*° Sec- 
tion 859 of the Penal Code had been 
amended twice during the 1951 legis- 
lative session. The first addition had 
provided that if a defendant in a 
criminal case wanted but was un- 
able to employ counsel during his 
preliminary hearing, the court was 
to appoint an attorney to represent 
him.*! The second amendment was 
technical, intended only to conform 
this section to certain changes in the 
court structure made during the same 
legislative session.°? The new provi- 





*See, e.g., Wallace v. Zinman, 200 Cal. 585, 254 
Pac. 946 (1927); Paiva v. California Door Co., 75 
Cal. App. 323, 242 Pac. 887 (1926). 

"To illustrate, refer to note 82 supra. Probate 
Code § 1224 is there mentioned, and the title of the 
enacting legislation is given. The black-letter head- 
ing of this section, as it now appears in the codes, 
is as follows: 

Deering’s Probate Code, § 1224, at 297: “De- 

livery of copy of decree or order to county treas- 

urer: To whom applicable.” 

West’s Probate Code, § 1224, at 374: “Delivery 

of copy to county treasurer after deposit; appli- 

cation of section.” 
Note that the section headings not only differ from 
the act’s title, but they in fact differ from each other. 

See, e.g., Kahrs v. Los Angeles County, 28 Cal. 
App.2d 46, 82 P.2d 29 (1938). 
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See, e.g., Rev. & Tax Code § 23056: “Division, 
part, chapter, article, section and subsection head- 
ings contained herein shall not be deemed to govern, 
limit, modify or in any manner affect the scope, 
meaning or intent of the provisions of this code.” 

89*The presumption since 1955 has been declared 
by statute to be conclusive. Calif. Govt. Code § 
9605. The reliability of this legislative rule, how- 
ever, is vitiated to some extent by ambiguities in 
the declaratoty legislation. See Note, 3 UCLA L. 
REV. 417 (1956). 

%124 Cal. App.2d 32, 268 P.2d 156 (1954). 

"Calif. Stats. 1951, ch. 1160. The sentence added 
was “If he desires and is unable to —, counsel, 
the court must assign counsel to defend him.” 

"Id., ch. 1608. The words “judicial district’’ were 
substituted for the words “city or township.” 
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sion giving a right to appointment of 
counsel was omitted from the bill in- 
corporating the second amendment. 
Williams, as might be imagined, had 
been denied the assistance of counsel 
during his preliminary hearing. But if 
the later amendment was deemed to 
have impliedly repealed the earlier 
one, the statute had not been violated. 
The District Court of Appeals con- 
ceded that the usual rule is the latest 
expression of the Legislature will con- 
trol, but held this to be true only if 
there is a clear inconsistency between 
the earlier and later measure.** Here, 
said the court, the inconsistency is in- 
advertent; therefore, the general rule 
does not apply.** Was the Penal Code 
immediately changed? It was not. For 
several years, both West and Deering 
continued to publish the version of 
this section which contained only the 
court structure amendment.”* Ulti- 
mately, the section had to be re- 
amended by a separate act to clarify 
that the assignment-of-counsel amend- 
ment had never been repealed.** 

In sum, for any one of the many rea- 
sons previously enumerated, the dili- 
gent researcher will always check the 
Session Law version of any code sec- 
tion that is of more than tangential 
concern to the problem being explored. 
He who does not will often find that 
the old saw about haste making waste 
was probably written with the Cali- 
fornia codes in mind. 


Administrative Law 
In recent years, the importance of 
quasi-statutory administrative regula- 


tions have burgeoned in California, 
The bulk of this material is published 
in the California Administrative Code, 
which is kept current by the Califor- 
nia Administrative Register.°7 The 
Administrative Code is a set of 8 loose- 
leaf volumes; as regulations are issued, 
they are printed as Administrative 
Register pages which are then distrib- 
uted to Code subscribers for inser- 
tion into the Code itself. 

Structurally, the Code is arranged 
by subject matter and divided, at 
present, into 23 titles. There are some 
individual—single title—indices, but no 
composite index exists. Hence, the 
method of using the code varies with 
the information in the researcher’s 
possession. If one knows the name of 
the agency issuing the regulation be- 
ing sought, consult the “Alphabetical 
Index of Agencies”** where is listed 
the title under which that agency's 
regulations are compiled. If only the 
general subject matter is known, refer 
instead to the “Table of Titles & Chap- 
ter Headings”’® to determine what 
title is likely to contain the appropriate 
regulation. In both cases, the next step 
is to locate the precise section sought, 
either through the index to that title 
or, if there is no index, through the 
table of contents (captioned “Detailed 
Analysis”) which prefaces every 
title.1°° 

The Administrative Code, while 
workable, is limited by the fact that 
it does not include all administrative 
regulations. First, the Administrative 
Procedure Act exempts certain classes 
of regulations from the publication re- 





3124 Cal. App.2d at 35, 268 P.2d at 158. Au- 
thorities supporting the general rule are collected 
in the Williams opinion. 

4124 Cal. App.2d at 37, 268 P.2d at 159. 

See West’s Penal Code § 859, at 159 (1956); 
Deering’s Penal Code, 1957 Pocket Supp., at 85. 

“Calif. Stats. 1957, ch. 209. 

“Both are official publications of the State of 
California. They are published by the Division of 
Administrative Procedure, 1020 N. Street, Sacra- 
mento, Calif. Further details will be found in the 
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Preface to Title 1, Calif. Adm. Code, at iii-vi, from 
which the material in the first two textual para- 
graphs of this section was largely drawn. 

*SThis will be found in Title 1, Calif. Adm. Code, 
at xiv. 

“Id., at viii. 

See, e.g., Title 2, Calif. Adm. Code, at 1. 

Most Administrative Code sections are followed 
by a historical note. Their content and _ limitations 
are explained in detail in Title 1, Calif. Adm. Code, 
at v-vi. 
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quirement.'®' Second, only about two- 
thirds of the state agencies have so 
far adopted the rules necessary to set 
the publication machinery in motion. 
And, finally, certain agencies—for ex- 
ample, the State Board of Social Wel- 
fare—do not insert even their pub- 
lished regulations in the Code. For- 
tunately, much of this material can 
be secured elsewhere, either in a sepa- 
rate compilation or from the agency 
itself. Thus, if a subject matter area 
that should be covered does not seem 
to be in the Code, check the library 
card catalog to determine if it has 
been separately compiled. Or, if one 
knows of the existence of a certain 
regulation, but is unable to locate it 
in the Code, a written request ad- 
dressed to the issuing agency should 
produce results. 


LOCAL LEGISLATION 

The Constitutional Aspect 

The State Constitution has its local 
parallel in the city and county charters 
—now about 70 in all—which have 
been adopted under the home rule 
provisions of the California Constitu- 
tion.'°? This is an important body of 
law, but not one which lends itself to 
research, especially comparative re- 
search. For there is nowhere that one 
can go and be certain of finding the 
charters he seeks. They are not repro- 
duced in either version of the codes. 
No library has them all. Every logical 
repository—The Library of the League 
of California Cities, The Los Angeles 
County Law Library, The Municipal 
Reference Library of the City of Los 
Angeles, The Libraries of the State 
Supreme Court in Los Angeles and 





™ Calif. Govt. Code, § 11380. The exemptions 
are regulations which (1) establish rates, prices or 
tariffs; (2) relate to the use of public works when 
the effect of such order is indicated to the public 


by posted signs or signals; and (3) are directed to 
a specific person or group, and do not apply gener- 
ally throughout the state. 

CALIF. CONST., art. 11, § § 6, 8. 
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San Francisco, and all major law 
school libraries — has been vainly 
scoured. All have a few (often not the 
current ones), but a compilation sim- 
ply does not exist. Consequently, 
should it ever become necesary to 
check a particular charter for the ex- 
istence of a certain provision, the 
quickest research method is to ask the 
governmental body in question to for- 
ward an up-to-date version of this 
document. If they don’t comply 
(though most will), try to find a cur- 
rent copy in the local law library.’ 
Failing this, the method outlined be- 
low is the only way of eliciting the 
necessary information. 

The original versions of all city 
charters will be found in the state Ses- 
sion Laws.'** Most have been amend- 
ed, though, some as often as twenty- 
five times since their adoption. The 
amendments are also in the Session 
Laws, of course, but are neither com- 


piled with nor cross-referenced to the 


original charters. Nor is there any 
comprehensive Session Law index 
linking amendments to charters. There- 
fore, to trace any charter completely— 
i.e., through its most current amend- 
ment—one must first resort to the in- 
dex to Deering’s General Laws Anno- 
tated.’°° There, under the word “Char- 
ters,” will be found a list of all exist- 
ent California county and municipal 
charters, each accompanied by a cita- 
tion. For example, “Los Angeles, Act 
4410.” This is Deering’s reference to 
the material within the body of the 


General Laws volume, which is ar- 
ranged in ascending numerical order, 
Upon turning to the act number of the 
charter being researched, one finds 
not the charter itself but only citations 
to the Session Law year and page 
where the original charter will be 
found. Also, there are Session Law 
year and page cites for all subsequent 
amendments. As the Deering General 
Laws volume was published in 1954, 
one must also check the pocket sup- 
plement (using the same act number) 
to determine if there have been any 
subsequent amendments since that 
year.'°° With the year and page cita- 
tions clutched firmly in hand, go to the 
Session Laws and start tracing. La- 
borious? Just hope that you do not 
have to compare city charters to see 
which, if any, contain a specific pro- 
vision. This, too, can happen. Then 
you will know what the word labor 
means. 


The Statutory Aspect 

The State statutes have their paral- 
lels in the various types of municipal 
legislation. Usually, these take the 
form of an ordinance; additionally, 
there are resolutions and, to some 
extent, orders or mere informal dec- 
larations. The latter, fortunately, are 
somewhat limited in quantity by the 
fact that only certain types of local 
entities are empowered to issue 
them.'® All these forms of local legis- 
lation may vitally affect the matter 
being researched; all, like their breth- 
ren the charters, are not easily located. 





Local charters are usually card catalogued un- 
der the name of the city or county. For example, 
“Los Angeles” is the major heading, while the word 
“Charter” is the subheading. 

“This because city and county charters are ap- 
proved by the State Legislature, see CALIF 
CONST., art. 4, § 2, para. 3, and are therefore 
published in the back of the official State Session 
Laws. 

16P. 674. 

“To illustrate the procedure, refer first to page 
674 of the Deering General Laws volume. At the 
top of the second column, under the heading ““Char- 
ters,” is the citation “Los Angeles, Act 4410.” 
Turn then to page 221, where the words “Act 4410, 
Charter” will be found is bold-face type, followed 
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by a_ bracketed® series of citations. Turn next to 
page 18 of the 1957 — Supplement (the one 
being used as of Dec. 2, 1959, the date of this 
writing) where is found reprinted all materials 
found on page 221, plus a few additional citations. 
Actually, in this instance, turning to the body of 
the volume was unnecessary, as all citations needed 
are in the supplement. However, the entire proce- 
dure has been outlined, for one can never be sure 
of finding an entry in the supplement. Only those 
charters which have been amended since 1954 are 
re-cited in the supplement; hence, the researcher is 
well-advised to go through the entire procedure 
outlined in text and illustrated here. 

See, e.g., Health and Safety Code § 936(j) 
(orders of local health districts ) . 
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Researching municipal legislation, 
finding its background, and exploring 
its legislative history is at best a com- 
plex problem; some attorneys have in 
fact characterized it as hopeless. The 
primary difficulty is that the ordi- 
nances themselves are simply not 
available to the student or practition- 
er. In Los Angeles County, for ex- 
ample, the only places where one can 
find a complete set of the County 
Ordinances’®® are, first, the office of 
the Clerk of the Board of Supervisors 
and, second, that of the County Coun- 
sel. These are indexed. The finest local 
law library—that of Los Angeles Coun- 
ty—does not have a complete set of 
county ordinances.!°? The UCLA law 
library, which is qualitatively a close 
second to the County’s, does not even 
pretend to maintain a complete set. 

Restricted availability would not be 
particularly onerous were municipal 
law immutable—law which, once re- 
searched, can be depended upon not 
to change. But local legislation is 
probably the most fluid of all, mainly 
because of the great mass of technical, 
petty problems with which it must 
deal. The pattern changes kaleido- 
scopically, yet in most parts of the 
State, it is extremely difficult to ascer- 
tain the exact status of the law at any 
given moment of time. 

But what of codification? Cannot 
this scattered mass of statutory mate- 
trial be brought into some logical, or- 
derly, well-indexed format by use of 
a system paralleling the State codes? 
This, be assured, is an expensive proc- 
ess, one most local governments have 
not undertaken and are not likely to 
undertake. A few—for example, the 


City of Los Angeles'!°—have done so, 
but this hardly resolves the problem. 
First, it is quite likely that the Los An- 
geles Municipal Code does not in- 
clude all legislation passed by the City 
Council. More important, it is almost 
impossible to keep a compilation up 
to date. Certainly, there is a hiatus be- 
tween the time the ordinances are pro- 
mulgated and the time they appear in 
the Code. This because of the constant 
outpouring of the city fathers. To be 
more encouraging would be delight- 
ful, but the problem is not one that 
can be solved by words. Deplorable to 
be sure, but one must face realities. If 
the problem involves local law, the 
researcher must live by his wits. 


CONCLUSION 


The preceding discussion is not to 
be regarded as comprehensive. Desir- 
able research habits—for example, al- 
ways checking the session law version 
of the codified statutes—have been in- 
dicated for the benefit of all who have 
to deal with California legislation. 
Availability and location of materials, 
research short cuts, and citations to 
more detailed commentaries on some 
of the matters discussed are liberally 
sprinkled throughout. The student 
should find it useful as a guide en- 
abling him to enter an otherwise un- 
mapped labyrinth. The practitioner 
may find quicker methods of locating 
some of the authoritative materials. 
But a truly thorough survey would 
have required a book. So, regard this 
article as something of value, but al- 
ways remember that intelligent re- 
search is in the last analysis a product 
of the researcher's care and judgment. 





“Those issued by the Board of Supervisors of 
the County of Los Angeles. 
Bag peg mend conversation with Reference Librar- 
Los Angeles County Law Library, Oct. 7, 1959. 
The County Library has the following materials in 
loose-leaf form: (1) Administrative Code; (2) oe 
Code; (3) Health Code; (4) License, ‘Code, 5) 
Animal Shelter Ordi ( 
dinances. They also have the ace bound ok 
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umes: (1) Building Code (1958); (2) Penal Code 
(1941), supplemented by list of changes as of 
; (3) Salary Code (1956); (4) Zoning Code 
(1958). Ibid. 
1°The Los Angeles Municipal Code is a three 
volume loose-leaf affair, kept up to date by supple- 
mentary pages. Finding material therein is difficult, 
however, for it is poorly indexed. 
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By 
GEORGE 


HARNAGEL, JR. 


>» » THE TWENTY-FOUR HOUR period 
that began at noon Pacific Standard 
Time on Thursday, February 18, 1960, 
may not leave an indelible imprint on 
human history, but it was quite a day 
while it lasted. A new president was 
installed by the Los Angeles County 
Bar Association, the VIII Winter 
Olympic Games were opened at 
Squaw Valley, Caryl Chessman re- 
ceived an eleventh hour reprieve, and 
Queen Elizabeth gave birth toa prince 
of the realm. 

The first of these events is the only 
one I was privileged to attend. It also 
happens to be the only one which was 
not preceded by a period of increas- 
ing tension heightened for a waiting 
world by news coverage many layers 
deep and several columns wide. In- 
stead it was carried off with traditional 
decorum and dispatch, with just the 
right touches of sentimentality and 
nostalgia, and with modest coverage 
in the daily press. 

I happened to sit during these pro- 
ceedings at a coign of vantage where 
Phyllis Cooper was directly in my line 
of vision. She is, as everyone should 
know, at least after Robert Krueger’s 
lively article in the February BuL.e- 
TIN, the wife, law partner and apple 
of the eye of our new president. Of 
course, by shifting my eyes something 
less than a millimeter, I could have 
brought any one of a couple of hun- 
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dred other lawyers directly into my 
line of vision, but I was entirely satis- 
led with what my optic nerve was 
reporting, so why go to all that trou- 
ble? 

What I want to say is beyond my 
capabilities to say as it should be said, 
but I believe I should make some sort 
of a stab at it or the record of the 
installation of Grant Cooper as the 
current president of the Los Angeles 
County Bar Association will go unre- 
corded in one very important as- 
pect. Novelists would write something 
about something shimmering in her 
eyes as Grant grasped the gavel and 
said: “I am very happy, very humble 
and very proud.” 

Possibly I should let each of you 
pick it up from there and fill in the 
picture in your own way, for I fear 
I might get swept away beyond my 
depth. I will venture to add just this: 
Never have I seen a bar association 
president launched on his career with 
more affectionate regard from a fellow 
practitioner. 

o a a 

Changing the subject, but still stay- 
ing with the Association’s February 
luncheon for a moment, outgoing 
President Darling and incoming Presi- 
dent Cooper exchanged some _ kind 
words as the former got his scroll and 
the latter his gavel, but the kindest 
words of all came from the speaker 
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of the day, James V. Bennett, Direc- 
tor of Bureau of Prisons, Department 
of Justice. And they were not directed 
at either of the Presidents but at Ed- 
ward S. Shattuck. Ed is lucky that our 
Association doesn’t follow the practice 
of some service clubs. If it did, he 
would have to enrich our treasury very 
substantially on account of the hand- 
some encomium he received. 


Incidentally, we could have told Mr. 
Bennett, but didn’t, of one flaw which 
mars Ed’s otherwise impeccable char- 
acter. It’s a mild tendency to corrupt 
a widely known! game of skill and 
science by introducing from one to 
five erratic factors. We learned of that 
a couple of months ago when the 
board of trustees enjoyed a week end 
of superb hospitality at Idyllwild, 
courtesy of Loyd Wright, pére et fils, 
but mostly fils. We are glad to report 
that we persuaded Ed to seek help 
from Wild Cards Anonymous and they 


report that a complete cure is quite 
possible. 


oO 2° 2 


Kind Words from Sol 


Sol Silverman has for many years 
been the Editor of The Brief Case, 
the lively publication of the San Fran- 
cisco Bar Association which directly 
reflects both his ebullience and his ef- 
ficiency. In addition he is certainly one 
of the most warm-hearted members of 
the bar of that chilly peninsula. He 
gave generously of his time and ex- 
perience to the Special Committee 
appointed last fall by the board of 
trustees of our association to reap- 
praise the publication policy and for- 
mat of THe Los ANcGELEs Bar BULLE- 
Tin. We now have a letter from him 
commenting favorably upon the new 
look which THE BuLLetin adopted 





‘But not so widely understood. 
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two months ago. His letter is too long 
(and perhaps too generous) to print 
in full, but we are glad to know that 
after perusing a recent issue of THE 
BuLLETIN he feels: “There was an air 
of friendliness and intimacy about it, 
though the contents had much meat.” 
= oO 2 
Business from Birmingham 

A prominent law firm of this com- 
munity has received, out of the blue, 
from Birmingham, Alabama, to which 
its operations have not yet extended 
(although its fame seems to have done 
so), a handwritten letter which de- 
ciphers about as follows: 

“Dear Sirs: 


I bought some thing for corns and 
callious and bad foots and his stuff was 
not during my foots no good and I quite 
his Hodo stuff and he Hodo me and I 
will never be no good and rise during 
the morring like an old broke down car 
and he have something he send to my 
house every night and have cut all my 
clothes clothes damage 9 hundred dol- 
lars worth of my clothes. This man are 

of South Carolina. 


Yours very truly 
L P r 
If we have a reader who can trans- 

late this from Alabamese into Los An- 
gelese, will he kindly send us a trans- 
lation and we will pass it along to the 
p.Lf. mentioned above, which for 
some reason would prefer to remain 
anonymous for the time being. Even 
if we can’t get a complete translation 
it might help to know what “Hodo” 
means. 





oO od 2 


The Chicago Bar Association has for 
years been publishing the Chicago 
Bar Record, a monthly magazine*de- 
voted primarily to articles on legal 
subjects. It has recently launched a 
second publication, The Chicago Bar 
Association Communicator, on an ex- 
perimental basis. It is devoted to news 
of the Association’s activities. It was 
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felt by the Association’s Committee on 
Internal Organization and its Board of 
Managers that it would be better to 
have two publications, each operating 
in its own field, than to attempt to 
combine legal articles and Association 
news in one magazine. 

o 2 o 


Mr. Justice Voelker of the Supreme 
Court of Michigan, under the nom de 
plume Robert Traver, wrote Anatomy 
of a Murder, a best selling novel. 
Now William John Beer, a Circuit 
Judge in the same state, has tried his 
hand at writing Anatomy of a Judge, 
as follows: 

“THE HEART. A great heart is pre- 
requisite to being a good judge. With- 
out heart, there is no mercy. The over- 
tone of American justice is mercy. With 
pe heart, we keep humaneness in our 
aw. 

“THE HEAD. The head must be 
capable of cool, calm and conscientious 
consideration of cases. A judge must 
keep himself mentally honest. Anger and 
wrath from the bench are unbecoming. 
When in doubt on serious questions, a 
judge should be deliberate, reflective 
and always willing to wait for his sec- 
ond thoughts. Automation is not for the 
bench. 

“THE HANDS. The hands should 
promptly sign orders and decrees when 
properly presented. Otherwise laws’ de- 
lays begin. 

“THE EARS AND MOUTH. Liti- 
gants and their lawyers are entitled to 
the ears of the court in great quantity. 
The mouth, but seldom. 

“THE BODY. A judge must keep 
himself physically fit. Sickness of body 
may handicap the best of brains.” 

2 oO o 


A. R. Alexander, the Probate Judge 
and Magistrate of Clinton County, 
Missouri, is surely one of the oldest 
judicial officers in active service in this 
country. He was born on November 8, 
1859, was admitted to the bar in 1892 
and began his judicial career in 1951 
at the age of 91. 


a oO o 


“Rarely is a program originated ate 
carried through to a conclusion curing 4 
the term of one president. Seldom 
does a president actually originate # 
anything during a term of office, My’ 
term has varied but little from the 
established pattern. 

“There is one thing I will complete 
which I started, and that, in two more 
days, will be my own term of office” 
—From the 1959 Report of Clareneg 
O. Woolsey, President of the Missoumt 
Bar. Pa 


Legal Eagles 

The latest specialized organization 
of lawyers to come to our attention is 
The Lawyer-Pilots Association, which 
recently held its first annual meeting 
in Monticello, N. Y. If you have an 
airplane pilot's license (plus a license 
to practice law) and are interested in 
getting another membership certifi- 
cate (and perhaps a related income 
tax deduction), you can get more ing 
formation about the L-PA by addresy 7 
ing an inquiry to it at P.O. Box 289) ; 
Camden 1, N. J. , 

o a o 

The 1960 Annual Meeting of the 
American Bar Association will be held 
in Washington, D. C., August 29 
September 2, 1960. The barristers, 
solicitors and judges of England have 
accepted (through the Lord Chancel- 
lor) an invitation extended by the ABA 
to attend this meeting. The Bar Asso- 
ciation of the District of Columbia, as ~ 
the local host association, is planning 
to house the English visitors in the 
homes of its members and it is pro- 
jecting an elaborate entertainment 
program for them as well as for the 
7,000 American lawyers it expects will _ 
attend. This program “includes a re- — 
ception and dance, a boat trip to Mt. 
Vernon, a visit to Annapolis, receptions | 
at the White House and the Supreme 
Court, and various other events.” 
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